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Oocket No. 2405

14ENoRA;rpuu 0Pllt0i,

This matte.r comes before the Court on respondent's l4otion

to Dismiss pet l t ioners '  cornpla int  seeking in junct ive re i ie f  and

abatement  of  a  l ien on rea ' l ty ,  i .e . ,  Lot  872 in  Square 401,  premises

former ly  known as l l20 -  8 th Street ,  n .N.y Thls  su l t  ar ises

out of the assessment "as a tax" of the costs fncurred by the

0is t r lc t  o f  Columbia in  causing the den:o l i t lon and renroval  o f

pet l t ioners '  bu i ld ing,  a f ter  proper  not ice of  the order  of

cond€nnation, and the threatened advert isement and sale of the

real ty  on which such bul ' ld ing was s i tuated,  pursuant  to  D.  C.

Code 1973, g5-622. For purposes of the motlon, the factual

a l legat lons set  for th  in  pet l t loners '  p leadlngs and af f idav i t

r l l l  be deemed adnl t ted and t rue.  For  reasons which wi l l  be

discussed here ln,  the Cour t  f inds that  i t  
' l rcks jur lsd ic t ion to

hear  and determine the subject  mat ter  o f  the compla int .

The re levant  facts ,  as der ived I ' rcn the p leaClngs,

af f ldav i ts ,  test imony at  the hear in . ;  and ora l  argurnent ,  can

be br le f ly  sunmrr lzed.  Ihe bui ld ing in  quest ion had becn

substant ia l ly  dest royed in  the l9 t iB r io t ; .  ihereaf ter ' ,
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t i  pettt loners on August 3, 1970, were ordered to show cause rlhy
ti
i l  the bul ld lng should not  be condemned by the Board for  the
lt
l l  Condemnat ion of  Insani tary  Bui ld ings (Board)  in  accordance
! l

l l  w l tn  D.c .  code 1973,  15-618.  Hf te r  rece iv ing  no  response
il

l l

l l  
t . *  pet i t ioners,  the Board issued an order condemnlng the

i l  
Ot t ld ing  in  the  la t te r  par t  o f  September , '1970,  ano no t i f ied

f l  tne pet i t ioners in wr i t ' ing on 0ctober ?,  1970, of  the condernnat ion,
t l

i l  
at towing them slx months wi th in whlch to ei ther repair  the

i !  A tscou. .ed  de f ic ienc ies  or  to  have the  bu i ld ing  demol ished.
r l

i l  see ,0 .c .  code.555-6 ' t8 ,  5 -620.  0n  Apr f l  3 ,  1g73,  pe t { f ioners
i l
j i  were not l f ied in  wr i t ing that  the per iod of  t ime a l lo ted them
il
l i  for  repai r  or  demol i t ion of  the bui ld ing had e lapsed and that
rl

i i  the Board would prbceed to repair or demo'lish lt pursuant to
i l

i l  D.C. Code, 95-6?2, The Eoard also infonned the petit{oners that
i l

i1 tne cost of  repair  or  demol l t ion and the cost of  advert is ' lng
I
i l

i !  or publication of the property would be "assessed by the
l t '

l l  Ccffnissioner as a tax against the premises on whlch such
, l  '
l l

! !  buf ld lng t  t  t  was s l tuated.u D.C.  Code,  A5-622.
l l
r l - .

; i  Eetween Aprll and November of 1973, there ras an exchange

il of wrttten correspondence between the Board and petlt loners
t l
j f  concernlng the procurement of a contractor to demollsh the building
t l

l l  . through the submission of bids end as to the appropriate cost
I
i ;  lnvo lved.  The in l t ia l  b tdd ing was opened on September 13, .1973,
rl
; i  and the lowest bid submit ted was for 59,500.00 Pet i t ioners
il
i ; rere notif led of the bid by letter dated October 4, 1973, from

. l
' r  the  Soard  (Pet l t loners 'Exh.  3 ) . '  The pe t i t ioners  then by  le t te r
; l

l i  dated October  9,  1973,  requested a shor t  extens lon of  t lme wi th in

lr rhlch to negotiate their oh,n bids (Governr,ent's Exh. 2). The
rl
i ;  EoarO acquiesced by le t ter  dated 0ctober  25,  1973,  and requested
, l
l l  r
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that  pet l t ioners not l fy  the Board when they obta lned the l r  own

contractors so that  i t  could wi thdraw the contractors f rom whqn

I t  had  rece i ved  b ids  (Pe t l t l one rs  Exh .  l ) .  The  ea r l i e r  b ld  o f

$9,500.00 was reJected oy the Board as being too h igh.  New bids

were then sought by the Board and on l lovember 19, 1973, biddlng

opened.  The lorvest  b id  at  that  t ime was ln  the amount  of  $2,185.00.

The pet i t ioners were advised of  the resul ts  of  the b idd ing by

te lephone on that  same.date (Governnent 's  Exh.  3) .

According to the aff idavi: of petit ioner Jerome l. larkorltz,

he advised the Board on or  about  l ' lovenber  19,  
. |973, ' -hat  pet l t loners

had obta ined a b id to  have the wo: 'k  done at  a  ccst  o f  $2,850.00.

Pe t i t i one rs ,  ho leve r ,  d id  no t  accep t  t h l s  b id  a l l eged ly  l n  t he

expectation that the Eoard would have the work done at their

lower  bfd.  Unfor tunate ly ,  the Eoard 's  lowest  b ld  of  52,185.00

was withdrarm on December 3, 1973, and the Eoard ult imately had

the bui ld{ng demol lshed on May 10,  1974,  ot  a  cost  o f  $5,000.00,

the next  lovest  b ld .  0n June 4,  1974,  pet l t loners were not l f led

of the assessment of the costs lncurred by the Board for the

d€rlol l t lon and removal of the bullding as a tax agalnst thelr

proper ty .  Pet l t ioners d id f i le  an of f ic ia l  not ice of  protest
u

on August 2, 1974, contesting the amount and ' levy 
of the tax.

The Dtstr ict  then not i f ied pet i t ioners on or about August 31, 1976,

of lts lntention to publicly advertise the property ln Decenber,

1976, among other parcels of  rea' l ty being advert lsed for sale

for the col lect lon of  del inquent real  estate taxes and to sel l

the property ln January,  1977, for  :he del inquent taxes pursuant

to D. C. Code, 55-6?2.

,. znuE-;m- iffi,',ru11 fr 
'-s-t,1 

l':,r-l?ftifficllri,IE
:  D .  C .  C o r l e .  i i - 6 1 f ,  e t  : ; q . .  r . i c e t  r , c :  F ' r ' o i i d e ; n y  s u c h
"  d c l , r i i n i s l r a L r v c  r e v i t l  .
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Congress  has  g i ven  the  Tax  0 i v {s lon  o f  t h l s  Cour t  e rc lus l ve

Ju r l sd l c t i on  ' t o  rev lew  the  va l i d i t y  and  amoun t  o f  assessmen ts  o f

tax  made  by  the  D ls t r i c t  o f  Co lumb ia , "  under  D .  C .  Code  1973 ,

5 l l -1202.  However ,  0 .  C.  Code 1973,  547-24 '10 prov ides that :

No  su i t  sha l l  be  f i ] ed  to  en jo in  the
assessmen t  o r  co l l ec t i on  by  the  D is t r i c t
o f  Co lumb ia  o r  any  o f  i t s  o f f i ce rs ,  agen ts ,
or employees of any tax.

0n  the  fede ra l  i eve l ,  t he  An t i - I n junc t i on  Ac t ,  26  U .S .C .  97a21(a )

( ' 1973 ) ,  s im i ' l a r l y  p roh ib i t s  su i t s  f o r  t he  pu rpose  o f  res t ra ln lng

the assessment  or  co l lect ion of  any tax.  S lnce Congress enacted

both s tatutes,  i t  is  appropr ia te to  look to  the Judlc la l  dec is lons

interpretlng the federal statute ' ln order to detennlne the relevant

standards to  be appl ied wi th  respect  to  5qZ-eqtO.

The Supreme Court recently in Bob Jones Unlversity v. Simon,

416 U.S. 725 (1974), and 4lexg$S! v. "Anrericans United," 4.|5

U.S.  752 (1974) ,  reaf f lnned l ts  pr ior  in terpretat lon of  the

federal Antl-InJunctlon Act and the requlrements necessary to

rvo ld  l t s  app l l ca t l on .  The  Cour t  he ld  tha t  l t s  ea r l l e r  dec i s ion

ln  Enochs  v .  t { i l l l ams  Pack inq  &  t t av i qa t i on  C0 . , 370  U .S .  I  ( 1962 ) ,

governed the cases rnd thus the Antl-Injunctlon Act barred the

su l t s .  416  U .S .  a t  748 ;  415  U .5 .  a t  758 .

ln  l { l l l lams Packing the Cour t  he ld that  an lnJunct lon agalnst

the assessment  or  co l lect lon of  taxes may be granted only  i f  ( l ) ' i t

ls clear that u.nder no circumstances could the Goverrynent ult imately

p reva l l , '  and  (2 )  ' equ l t y  j u r l sd i c t l on  o the r r i se  ex i s t s . "  370  U .S .

a t  7 .

A rev lad of  the Judic ia l  t reatnent  o f  the federa l  Ant{ -

InJunction Act throughout l ts existence reveals that the Supreme

Court  has permi t ted few depar tures f ronr  the l i tera l  reading of

the Act and these, although corrected socn thereafter, were thought
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to  be Just l f led due to  cer tafn ext raord inary and except lonal

c l r cuns tances .  Bob  i ones ,4 l 6  U .S ,  a t  743  ( c i t a t l ons  om i t t ed ) .

Fol lowing the Court 's deci sion in { j l_l-q.!: .  v. Standard Nut Marqarine

Co. ,  284 U.S.  198 (1932) ,  the concept  of  ext raord inary and

exceptlonal clrcumstances, as interpreted in $!g!gl!_l lgL

was bel ieved to  be reduced to the t rad i t ional  equi tab le

requi rements for  the issuance of  an ln junct ion.  Bob Jones,

416 U.S.  at  744.  See,  A, ' l leg v .  Reoents of  the Univers i tv  Svstem

of  Georq ia,  304 U.S.  439 (1938) .  Thus,  cour ts  In terpreted Standard

Nu t  t o  ho ld  tha t  57421(a )  d id  no t  ba r  a  su l t  f o r  {n junc t i on  aga lns t

the co l lect ion of  taxes not  be l ieved to  be due l f  the legal  remedy

was  i nadequa te .  U i ' l ' l i a : s  Pack ino ,370  U .S .  a t  6  ( c t t a t i ons  om l t t ed ) .

In  Bob Jones the Cour t  conceded that  " [ r ]ead l i tera l ly ,  the

Court 's  op in ion I in  Siandard l ' iu tJ  ef fect ive ly  repealed the Act

s lnce the Act  was v iewed as requi r ing noth ing more than equi ty

doct r lne had demanded before the Act 's  passage."  416 U.S.  at  744.

I t a l . so recogn i zed .hov teve r , t ha tL { l l l@g ' , sv l l t ched

the focus of the extraordinary and exceptional clrcumstances

test from a showing of the degree of harm to the pla{ntl f f  absent

an lnJunct lon to  the requi renent  that  i t  be establ lshed that  the

[Gover rmen t ' s ]  ac t l on  l s  p la in l y  w i thou t  a  
' l ega l  

bas l s . "  I d . ,

a t  745.  The Cour t  in  Bob Jones polnted out  that ,  ln  the l j i l l {ams

Packinq decis ion,  the s i tuat ion presented in  the Standard i iu t

case was v l&red not  as a case involv ing i r reparable ln jury  but

as one In which the Government had no chance of success on the

mer l t s .  I d .  See ,  l ' i i  l l i a : r s  Pac l . i n t ,  370  U .5 .  a t  5 -6 .

l le  are le f t  a f ter  t ,ob Jones.  then,  wi th  a bet ter  under-  l

s tand ing  o f  v ;ha t  need  be  es tab l i shed  by  f c t i t l one rs  i n  o rde r  t o

ct ' ry  thc het rvy buroen of  shor ' r ing t l ra t  3 i  r : : i  (a) .  ana by analogy

D.  C .  CorJc  !47 -? {10 ,  i s  i napp l l co t , l e .  l t  i s ' c l ea r  t ha t ,  a l t hough



equ l t y  Ju r i sd i c t i on  mus t  o the rw ise  ex i s t ,  l . J i ' l l i ams  Pack lnq , .93gB,

the  ava i l ab i l i t y  o f  t he  i n j unc t i ve  re l l e f  aga ins t  t he  co l l ec t i on  o f

taxes does not  depend upon the adequacy of  a  remedy at  law a lone.

Nor  coh such a su i t  be mainta ined "merely  because the co l lect ion

would cause an i r reparable inJury,  such as the ru inat ion of  the

taxpayer's enterprl se. " l , l i  I  
' l  ' ians- Pac3.i nq , 370 U. S. at 6. The

inadequacy of  the legal  remedy need be establ ished,  however ,  as

par t  o f  the necessary 5howing for  equi tab le Jur isd lc t ion,  for  the

taxpayer  to  u l t imate ly  den:onst ratc  that  an in junct lon must  be

i ssued .  I d .  ( c l t a t i ons  omi t ted ) .

The other  prong of  the tvro-par t  test  enunciated in  tJ i l ' l iams

Packing,  that  ls ,  whether  the taxpayer  can demonstrate that

"under  no c i rcumstances couid the Government  u l t lmate ly  preval l ,n

was agaln rev levred by the Cour t  a t  the last  term.  See,  C. I .R.  v .

! !  . ,  4?4  U .S .  614 ,  96  S .  C t .  1062  (1976) .  I n  t l i l ' l i ans  Pack lnq ,

370 U.S.  at7,  the Cour t  had ru led that .whether  or  not  the

Government may ult imately prevail  is to be determlned on the bas{s

of  in fonnat lon aval lab le to  i t  a t  the t lme of  the su i t .  The Cour t

fur ther  he ld ' [o ]n ly  l f  i t  ls  then apparent  that ,  under  the

most  l lbera l  v len of  the law and the facts ,  the Uni ted States

cannot  establ lsh l ts  c la lm,  may the su i t  for  an inJunct lon be

ma ln ta lned . '  I d .  l n  Shap i ro ,  t he  Cour t  he ]d  tha t  t he  An t l -

InJunct lon Act  d ld  not  requl re the d lsmlssal  o f  the taxpayer 's

comp'lalnt where the taxpayer had no opportunity to inquire into

the frctual basls for the Jeopardy assessnent by the Governnent

rnd thus support his claim that the Govern,nent had no chance of

u l t lma te l y  p reva l l { ng  on  the  mer l t s .  424  U .5 .  a t  _ .  95  S .  C t .  a t

1073.  The Cour t  fur ther  he ld that  the subniss ion of  a f f idav i ts

d l sc los ing  bas i c  f ac ts  f rom wh ich  i t  v ;ou ld  appear  tha t  t he

Governrnent  m.ry  prevai l  could be suf f ic ient ' to  prov ide the taxpayer

x i t h  I nou ledge  o f  t he  bas i s  f o r  t hc  as - ' es5 rsn t .  I d .  a t  i c7 l , 1074 .
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ttavlng revlewed the standards whlch petit ioners must satisfy,

t h i s  Cour t  f i nds ,  i n i t l a l l y ,  t ha t  t he  comp la in t  he re  seek ing  an

ln junc t l on  aga lns t  t he  adve r t i semen t  and  sa le  o f  pe t i t i one rs ,

proper ty .at  a  tax sa le and abatenrent  o f  a  l len on the real ty  ls

a su i t  to  enJoin the assessment  or  co l ' lect lon of  a  tax in  contra-

ven t l on  o f  D .  C .  Code ,547 -2410 .  See ,  D is t r i c t  o f  Co lumb ia  v .

Be ren te r ,  l 5 l  U .S .  App .  0 .C .  196 ,  204 ,  466  F .  Zd  367  (19 t? l .  See

a lso ,  8ob  Jones ,416  U .S .  a t  738 .  l . t e  a re  o f  t he  op in ion  tha t  t h i s

is such a suit,  eyen though the underlying controversy lnvolves a

debt  ar is lng f rom demol i t ion costs  vrh ich are "assessed r  *  *  as

a tax"  agalnst  the real  ty .  D.  C.  Code 
'1973,  

55-622.  Cf  .  0 .  C.

Code 1973,  t47-1586h which prov ides that  every lncome and f ranchise

tax lmposed by thrt subchapter shall  becorne a personal debt.

Pet i t ioners contend that  the Dis t r lc t ,s  assessment  in

questlon agalnst their realty was not for the purpose of the

ra ls lng and co l lect lon of  revenue,  but  ra ther  for  the purpose of

enforc ing the s tatutory  regulat ions govern lng condemnat lon act lons.

I t  ls  t rue that the condemnat lon statute,  D. C. Code,55-616 et  seq.,

cannot be consldered a general revenue raising statute. However,

nhen the Eoard pursuant to that statute determines lt necessary

to expend Dfstrlct funds to demolish and rernove a condenned

structure,  l t  ls ,  ln turn,  co] ' lect ing revenues lawful ly due i t

uhen lt seeks relmbursement of these costs assessed as a tax

against  the real ty upon which the prenises were s i tuated. D. C.

Code,55-622. In another sense the 0istr lct  is  protect inq the

revenue by levying such an assessnent.  Sect ion 2410 1s therefore

app l lcab le  to  ensure  tha t  the  D is t r i c t  w i l l  co l lec t  the  tax

wlth a mlnimum of preenforcement interference by the courts.

Sce,  Bob .= !1es .  416 U.S.  a t  736,  7 , lC .  ihe  d is t inc t lon  be t tveen

revcnue rals lng and regulatory taxes has lOst much of  l ts
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s ' lgn l f lcance s lnce a l l  tax measures can be v iewed ln  one sense

as  be lng  regu la to ry .  Sonz inskv  v .  Un l ted  S ta tes ,  300  U .S .  505 ,

513  (1937 ) ;  See ,  Bob  Jones ,416  U .S .  a t  741  n .  12 ,  The  s l t ua t i ons

in which the Supreme Cour t  has perml t ted preenforcement  in junct lve

sul ts  agalnst  tax s tatutes that  were v{ewed as penal t ies or  as

adjuncts  to  the cr iminal  law are consldered very narrow in  scope

and h lve no appl icat ion to  preenforcement  chal lenges to  tax

statutes t ru ' ly  involv ing the protect lon or  co l lect ion of  revenue.

lob  Jones ,  4 . | 6  U .S .  a t  713  ( c i t a t i ons  omi t ted ) .  The  fac t  t ha t

55-5?2 prcv ides for  cr i r : lna l  prosecut ion i f ,w i th in  the t ime

specif ied by the Board in the order of condemnatlon, the owners

have  no t  caused  the  bu l l d ing  l n  ques t ' i on  to  be  pu t  {n to  san i ta ry

condi t ion or  to  be demol lshed and removed,  does not  render  the

statute any less a revenue-col lect ing or  revenue-protect ing one.

see  e .9 . ,  D .  c .  code  
' 1973 ,  

t 47 - ]5S9(e ) .

App ly ing  the  p r i nc ip les  se t  f o r th  i n  l l i l l i ams  Pack ing

and reaff irmed in Bob Jones and "Ane!"lcans United" to the present

case, this Court f fnds that petlt ioners have not met the tvro-

pronged test necessary to render the prohlblt ion of 547-2410

lnapp l l cab le .  F i r s t  o f  a l l ,  pe t i t { one rs  have  no t  shov ln  tha t ,

based upon the record before the Court, under no clrcumstances

can the Dls t r lc t  o f  Colunbla preval l .  Put  In  other  terms,

pet l t loners have not  shown,  to  the sat ls fact ion of  th is  Cour t ,

that  even under  the most  l lbera l  v lew of  the law and. the facts ,

the Dis t r lc t  o f  Columbla cannot  establ ' lsh l ts  c la lm.V The case

3/  The ev idence sut r r i t tcd at  ora l  a .gunent ,  scme of  v ;hrc i  l r f ,s
i - l ready been referred t9 ,  c lear ly  shor . rs  tnat  r rhatever  in  fact
occurred in  t l re  correspondence and unders ionCing bet l ' ;een the
pet l t icners and the Doard to  cause t l rc  u l  t i r ,a te q!_s_undcrs:arrd ing,
iou ' ld  have to  b,e resolved by a t r ic r  o f  fac i .  Ci ' f f ise l  for
pe t i t i one rs  cc r ' : ceCco  a t  . rd l  a rgu rs6s  ! l r a t  i f  \ 47 -24 '10  a rp l i ed ,
as y le  have helor  pct i t ioners could not  n :eet  th is  prong of  the
H l l l f a r s  l ack l nq  t es t .  .  .

.t_
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before the Cour t  is  cer ta ln ly  not  lnd lcat ive of  an Instance In

which the assessment of the tax could under no legal theory have

been ass.essed agalnst  the pet i t loners,  Standard Nu! ,  284 U.S.
!/

a t  510 ;8ob  Jones ,416  U .S .  a t  745 .  No r  l s  t he  p resen t  case  a

s i tua t i on  i n  wh ich  the  assessmen t  i s  vo ld .  See ,  e .9 . ,  0 l s t r i c t

o f  Co ]umb ia  v .  G reen ,  310  A .  2d  848 ,850 ,857  (0 .C .  App .  1973 ) .

The cases pet i t ioners c i te  in  suppor t  o f  the i r  content lon that

under  no c l rcumstances cbuld the Dis t r ic t  u l t imate ly  prevai l  are

c lea r l y  d i s t i ngu i shab le .  I n  Anderson  v .  R i cha rdson ,  354  F .  Supp .

363 ,366  (S .0 .  F l .  1973 ) ,  t he  Governmen t  admi t ted  tha t  t he  Jeopardy

assessnent  upon which i t  re l ied for  the l iens and at tachnents

cou ld  no t  u l t ima te l y  succeed .  P i zza re ' l ' l o  v .  Un i ted  S ta tes .

408 F.  Zd 579,  582 (2d Ci r .  1970) ,  he ' ld  that  the JeoparCy assessrnen.-

l ,as Inval id  because l t  was based ln  substant ia l  par t ,  l f  not

connplete ly ,  on i ' l legal ' ly  se ized ev idence.

Petlt loners argue, re' lylng on Shaplro, ESgr- that the

present  not lon ls  i remature s lnce the Dis t r lc t  has not  d lsc losed

the facts underlylng lts assessment of the tax. However, contrary

to the sltuatlon ln Shapiro where the taxpayer had no knowledge

whatsoever of the basls for the al ' leged income tax deflciencies

rresul t ing In  the Jeopardy assessnent  and 
' l lens 

f f led agalnst  h lm,

petlt ioners here are ful ly aware of the basls for the assessment

of  tax agal ls t  the l r  rea i ty .  l loreover ,  they do not  contcnd that

thelr lack of lnowledge of the basis for the assessment impedes

thel r  ab i l i ty  to  adequate ly  ascer t l ln  whether  the Dtst r ic t  could not

u l t lmate ly  prevai l  ur rder  any c i rcunrstances.  The present  case l i

thus d ls t ingu{shable f ron Shapi ro in  that  the Cour t  there was

concerned v i th  a construct icn of  the Ant i - ln ;unct lon Act  t+h ich

@Ti c n,.r, i- 
.i.;:iFclffi 

i-FrE7-o-'-:i 
-: 
F,tl : Effi a

the  rea :en ;b le  v l i r r . - '  o f  t ! : c  cos :s  o f  ! l r . '  uu l ' tO l i  t ion  a . ;C
rt ' rnovl l  of  thc. b. l i l< i i l r , ; .I

l r  n i r :um.



. t
,/'".7'1

f t  (  ) :  \ , ' !

I '  \ l / ! , '

ll *
[  - . -
I
; r  -  l 0  -
ll

! l  rroutO permit the Govern"qrent to seize and
t i

l l  gooA fa l th  a l legai lons of  an unpaid tax w
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hold property on mere'

here the Jeopardy
il

i  
assessmen t  m igh t  cause  i r repa rab le . i n ju ry .  Tha t  i s  ce r ta in l y

t l

I  
far  f rcrn the s i tuat ion we are faced with here.  C. l .R. v.

t l

l l  shapiro,  96 s.  ct .  at  1072. Moreover,  a fur ther dist inct ion
l l
l l  is  that  th is  cour t  had the oppor tunt ty  at  the hear ing to  be

i i  more fu l ly  adv ised of  the c i rcumstances surrounding the assessment
i l
I  through the test imony of  Joseph cacc iatore,  Aut ing ch ief  o f  the
; '' . 8oa rd .

r l

;  
! , l h i l e  ou r  f i nd ing  on  th i s  po in t ,  s tand ing  a . l one ,  wou ld

,1 Rrec lude pet i t ioners f rom mainta in ing the i r  su i t  for  in junct ive

re l  i e f  ,  see  "A r ;e r i cans  Un i ted ,u  4 ]6  U .S .  a t  75g ,  and  p i zza re l  j o

v .  un i ted  s ta tes ,408  F .  zd  a t  5g2 ,  and  thus  make  i t  unnecessa ry  fo r
i

,  the cour t  to  determine whether  equi  ty  jur isd ic t ion otherv ise

exls ts ,  that  ls ,  whether  pet i t ioners would be able to  show that
:
j .  thev do not have an adequate remedy at law and whether they could

i  demonstrate an i reparable in jury  as a resul t  o f  the denlat  o f' j

r i  inJunct ive rel lef ,  "Amerlcans United,"  4. |6 U.S. at  762, l ,J ieck v.
' ,  S te renbuch,  350 A.2d  384,387 (1976) ,  the  nove l ty  o f  the  issue
' l  as  to  the  ava l lab l l l t y ,  a t  a l l ,  o f  a  Jud ic ia l  fo rum ln  wh lch  to

, contest the demollt lon costs assessed as tax, warrants further
. i
, ,  d lscusslon ref lect fng th is court 's  v iews. A simlrar concern
t - l ras also expressed by the Supreme court in Bob Jcnes, where lt

i 
-

stated that  j f  the aggr ieved par ty  had no access at  a l l  to
. 1  .'  

Sudlc la l  rev i ry  the conclus ion i t  reached might  wel l  have been

d l f f e ren t .  416  U .S .  a t  746 .

The Dis t r ic t  o f  co lur r rb ia  contends that  the tax in  quest ion,

assessed against  the prenlses upon which the condemned bui ld ing

vts  s l tuated,  was fn  essence a real  estate tax.  Under  l ts

t
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theory,  therefore,  pet i t loner  had a cer ta in  per lod of  t lmer

1.e. ,  s lx  months af ter  0ctober  ls t  o f  the year  the assessment

was made (before Apr i l  I ,  1975)  to  appeal  to  the Super ior  Cour t
6l

pursuant  to  0.  C.  Code,  5547-709,  47-2403 and 47-2405,-  prov ided

the assessment  had been paid.  The 0 is t r ic t  fur ther  argues that ,

because the avenue for  jud ic ia l  rev iew avai lab le to  pet l t loners

ea r l i e r  v ,as  neve r  u t i l i zed  by  them due  to  the i r  own  inac t i on ,

equi ty  should not  in tervene now because no remedy at  law ex ' ls ts ,

c i t i ng  Ade l r r an  v .On i schuk ,135  N . [ , .  2d  670 ,678  (M lnn .  1965 ) .

The Cour t  is  o f  the opin ion that ,  i f  the absence of  a

renedy  a t  l aw  a t  t h i s  t ime  i s  due  so le i y  t o  pe t i t i one rs ' f a i l u re

to t inre ly  pursue a renedy prev lous ly  avai lab le,  equl ty  Jur lsd lc t lon

shou ld  no t  i n te rvbne  and  the  su i t  shou ld  be  d l sm lssed .  C . l .R .  v .

Shap i ro ,  424  U .S .  a t  _ ,  96  5 .  C t .  a t  1074  n .  15 ;  D ls t r i c t  o f

Co lunb ia  v .  Be ren te r ,  l 5 l  U .S .  App .  D .C .  196 ,  205 ,  456  F .  ?d  367

(19721.  Hovrever ,  we cannot  agree wi th  the Dls t r ic t 's  pos l t ion

that  the prov is ions appl lcable to  the appeal  o f  any real  estate

tax assessment ,  equal lzat lon,  or  va luat lon,  5547-709,  47-2403 and

47-2405,  appl led to  the "assessnent"  in  th ls  case because we do

not belleve that the tax here was truly a real estate tax. Sectlon

47-2405 of the D. C. Code provldes ln part that:

Any person aggrieved by any assessment,
equal izat ion,  or  va luat ion made pursuant  to
sections 47-708 and 47-7A9, DitJ * * * appcal
f rom such assessment  *  *  *  in  the same manner .
and to  the same extent  as prov ided in  sect ions
47-?403 and 47-24042 ProviCed. r r r such
person shall  have f irsff ioErr- ' is ccrnplaint
to  the Soard of  Equal izat ion and Revier  t  *  * .

5/-fim'iffiffiffi-c;Eo--
t l i s n i s s  t h e  o r i g i n a l  c o m p l a i n t  i n  t l r c  C i v i i  D i v i s i o n .  s t a i c d
t h e i  i r -  r , r ' , , ; ' l  . . i  c e  u ; e l e s :  t o  t r d n :  r ' ? r  ! h s .  c : s e  t c  t l r e  T a t  9 l v i s  i c n
S inC. '  ihc  : i : r t  L l .Cr .c .  l , .CuJd i re  Un; i i i i  . ' , , .  In i5  , : r 'CUrnent  Fa9 rCr r r . r . .Cd
at  the  hr - ' J r ing  in  tne  present  mot ion  [o  o i  sg t iss .

6 i  3 . . " i i ' - ' , 1  . l l - , ' i ' .  ; r , . j .  l ' . ,  ; : ; , i ; c ; : - i : : . .  ' - r , c  f  l r : t  p i r . ^ ! ' c ' \ l l  ' . , f
' S , l  

7 - _ . r " ' ;  r . r . r . C . l i r _ , -  r - t , . . : 1 , : . ;  i - , 7  [ , .  , , . C  , ,  i f t i . C i , i V e , : . ; l  , ] 1 1  ,
l : ) 7 i ,  r 1  i . r , .  , l c :  , . , i  S , t " t r . l r  r  l .  : . . ' i .  l u l , .  L .  l j , - l  .  l r l - q . , . ' ,
g - ' . i :  ( : : ) .  , .  '  '  , . 1 i .  l t : r . i .  : , . e .  ] .  l .  g 1 : , ' , '  i l 7  j  1 : u p n .  . :  j .
5q47-7 i / ,  . t r .d  . l  , ' - . ; J : , .  l l ' . : t . ; r r / r ' r ,  L r , :y  ' r , ' e r ' . :  in  fCrCe un ! r ' c
d o t e  o f  t h c  c : i . : : . : r r l r n t  i n  t i r i s  c c s t .
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Sectlon 47-2403 merely provides for an appeal to the superlor court

by an aggr leved Jndiv idual  f rorn cer ta in  speci f ied assessments,

none of  which are appl icable here.  L fkewise,  947-709 and other

sectlons tn that chapter are concerned with the assessment,

equal lzat ion,  or  va luat ion of  rea l  proper ty  and prov ide for  an

adminls t rat ive rev iew to the Board of  Equal izat ion and Review

pr io r  to  any  jud ic ia l  rev iew.

Sect ion 5-622 of  the D. C. Code, on the other hand, provides

that the property against  vrhich the tax was levied ln order to

recoup the costs incurred by the Distr ict  in the demol i t ion of

a structure, may be so]d for such tax or unpaid porilon thereof

at  an annual  tax sale " in the same manner and under the same

condit ions as property sold for  del inquent general  real  estate

taxes."  l , le do not bel ieve that such Janguage alone transfonns

what ls admft tedly a tax assessed against  premises lnto a t rue real

property tax. Sectlon 5-622 makes no reference to the provlslons

ln Tftle 47, chapter ?4 of the code for the.appeal of real estate

tax assessments; nor do the latter provis.ions refer back to the

condemnatlon statute. In fact, as noted above, 3OZ-eqOS refers to

only certaln specl f led sect lons of  Tl t le 47. A further bas{s

for our bellef that the real estate assessrnent appea'l provislons

are not appl lcable to the assessment here is that ,  fn a typical

real  estate assessment or valuat ion case, the Eoard of  Eq'ual izaf ion

and Revlew necessar{ly becornes involved. 5547-2405,- 47-109. In

the present case there yould have been no reason for petit loners

to seek such reviar wlth that 6oard since no equallzailon or

vr luat lon quest ion , . ,  p" . r .nt .?

t I  v o u f t e I  i o f  ' " f l r - r  u l 5 t r t c t  d ; : t l i i o  0 t  i ) . _ r  n e l r i n g  t n o t  i E  v / c u i J
5 'e  a  use less  ac t  ro  f i l e  a  ccnp la in t  w i :h  the  0oa rd  i n  t h i s  t ype -
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The Court, however, reJects the suggestlon that no

ronedy at  law was avai lab le to  the pet i t loners af ter  the

assessment of the tax in this case, other than the present

su l t  for  ln junct ive re l ie f ,  or  one for  a  dec laratory Judgment .

Rather ,  we bel leve that  a  rout ine su l t  for  re fund,  consldered

under  the conmon law as a su i t  for  monies had and recelved,

would have been appropriate after the assessment of the tax.
8/

0 .  C .  Code ,  547 -241 f (a ) . -  Under  the  p rov l s lons  o f  t ha t

sec t i on ,  re l i e f  i n  t he  fo rm o f  a  re fund  su l t  wou ld  s t l l l  be

availab' le to petit ioners for a period of two years from the

date the assessment  is  pa id.  The Suprene Cour t  has held that

the purpose of the federal Antl-Injunction Act ls to protect

the Government 's  need to co l lect  taxes expedl t ious ly ,  "and to

requi re that  the legal  r lght  to  the d isputed sums be determined

in a suit for refund." !!.l l j3g$!i9g, 370 U.S. at 7. It

a lso s ta ted ln  C. I .R.  v .  Shapi ro ,  that  a  taxpayer  s t l l l  must

plead and prove facts establishing that h'ls remedy in a refund

sult ls lnadequate to prevent irreparable inJury before an

lnJunc t ion  wou ld  l ssue.  424 U.S.  a t  _ r  96  5 .  Ct .  a t  1072.

In the same manner, nothlng has been brought to our attention

to lead us to con: lude that a refund sul t  is  now unavai lable.

In fact ,  as b,e said ear l ler ,  we bel ieve that such a renedy is

s t i l l  ava l lab le ,  a lbe i t ,  de layed .  See ,  € .9 . ,  Bob  Jones ,  .416

U.S.  a t  746.

iil.li-n'-a-T
Frocedure  Ac t  o f  Ju ly  ?9 ,  . |970 ,  5 i6 l ( ; ) i 7 i ,  Pub .  L .  i i o .  q l -356 ,
8 4  S t a t .  5 0 0 ,  a r n e n d e d  D .  C .  C o c e  i t . 5 7 .  s i 7 - 2 1 1 3 ( c ) ,  b ; ' i l . e r i t ! t t . : n g
t h e  a v a i l a b i l i t y  o f  c c r ? : o n  l a t . t  r e r o l l i p s .  D i s t r i c t  c j  C ^ l t r ' - l ' i a  v .
Serer r t l  r ,  l5 i  U .S.  A i ;c .  D .C.  l - ' i .  : ; :  n .  9 - ( l -g7 l ] I i ;  i : i e . -
l t i s t r ' i c L ' s  p o s i t i o n  t r r . r t  i , : r c  p r ! 3 e 1 1 !  a s s e s s i l e n t  i s  a  r e . r l
eSta te  tax  r . le re  cor rcc t ,  rvn iCh J rou i : ien t ,  we r tave  re jee tcd ,
,47-2113(a)  wcu ld  no t  be  a t rp l  i c , rb le  l : v  i  t s  own te rmi .

r"*
I
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As  a  ,osu l  t  o f  t he  Cour t ' r  i . .  '  r ' ' on , "  o " i t  i t ono r , '  p rope r t y  
-

r l l l  be subject to advert lsernent and sate by the Dlstr ict of

Colunbia as prev lous ly  p lanned.  However ,  the Dls t r ic t  has

assured the Cour t ,  through counsel ,  that  the proper ty  in  quest ion

wl l l  not  be publ lc ly  adver t ised unt i l  December 10,  1976.  Accord lngly ,

pet l t ioners wl l l  have suf f ic ient  t ime wi th in  wh{ch to  seek appro-

pr la te re l ie f  .  l , le  might  a lso point  out  that ,  i f  pet l t ioners take

no fur ther  act ion and the proper ty  is  so ld,  they would never theless

have the rlght to redeem their property within two years after

the tax sa le.  0 .  C.  Code,  555-622,  47-1005.

I t  is ,  therefore,  th is Znd day of  0ecember,  1975,

ORDERED that respondent 's Mot ion to 0ismiss is granted

and the complaint  is  hereby dismissed.

Coples to:

Lorralne E. Torek, Esg.
Montgomery Center Bldg. - #638
8360 Fenton Street
Sl lver Spr ing,  Haryland 20910

Edgar A. Uren, Esq.
Bonen Bul ld ing -  #709
815 -  l5th Street,  l l . l { .
l{ashlttgton, 0. C. 20005

Rlchard  L .  Agug l la ,  Eso.
Asst. Corporatlon Counsel

Oepartment of Finance & Revenue

(1- r-. t  i . t  C! c t-, .L.
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